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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10379 


LEE TACK, 


VS. 


Appellant , 


J. 


HOWARD McGRATH, Attorney General of the 
United States, et al., 


Appellees 


APPEAL FROM THE JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal from an order of the District Court 
entered on May 13, 1949 dismissing appellant’s complaint. 

The complaint seeks a declaratory judgment and review 
under the Administrative Procedure Act to set aside an 
order of appellees directing his deportation to China. 
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The appellant is not detained and the jurisdiction of the 
District Court was invoked under 28 U. S. C. 2201 and 5 
U. S. C. 1009 in conformity with the decision of this court 
in Kristensen v. McGrath, No. 10,044 (December 19, 1949). 
This court has jurisdiction of the appeal under District of 
Columbia Code 17-101. 

Statement of the Case 

The appellant is a native of China who entered the United 
States on November 11, 1923 and has been here ever since. 
(Complaint, par. 2). In January of 1947 he was arrested 
in deportation proceedings on the charge that he was con¬ 
victed of violation of 21 U. S. C. 173, 174 (Possession of 
smoking opium). An order of deportation was entered 
on this ground. (Complaint, paragraphs 5-9). The com¬ 
plaint seeks to set aside this order of deportation on three 
grounds: 

1. That plaintiff is a drug addict who is not a dealer or 
peddler and as such is not subject to deportation (Com¬ 
plaint, paragraph 11) and that defendants’ refusal to con¬ 
sider evidence establishing this on motion for a reopening 
was arbitrary. 

2. That plaintiff was charged with possession of smoking 
opium (Complaint, paragraph 7) which is not a deportable 
offense. 

3. That the deportation hearing was conducted in viola¬ 
tion of Section 5 of the Administrative Procedure Act. 
(Complaint, paragraph 10). The District Court dismissed 
the complaint without opinion. 

Statement of Points 

The District Court erred in granting appellees’ motion to 
dismiss the complaint. 
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Statute Involved 

The Act of February 18,1931 (46 Stat. 1171) as amended 
by the Act of June 28, 1940 (54 Stat. 673) and presently 
set forth in 8 U. S. C. 156 (a) provides: 

“ Any alien (except an addict who is not a dealer in, or 
peddler of, any of the narcotic drugs mentioned in this 
section) who, after February 18, 1931, shall be con¬ 
victed for violation of or conspiracy to violate any stat¬ 
ute of the United States or of any State, Territory, 
possession, or of the District of Columbia taxing, pro¬ 
hibiting, or regulating the manufacture, production, 
compounding, transportation, sale, exchange, dispens¬ 
ing, giving away, importation, or exportation of opium, 
coca leaves, heroin, marihuana, or any salt, derivative, 
or preparation of opium or coca leaves, shall be taken 
into custody and deported in manner provided in sec¬ 
tions 155 and 156 of this title.’’ 

ARGUMENT 

Point I 

An Addict Who Is Not a Dealer or Seller Is Not Deportable 
for Violation of Narcotic Laws 

Paragraph 11 of the complaint alleges that appellant is 
a drug addict who is not a dealer or peddler. There is no 
suggestion or claim that appellant was a dealer or peddler 
and on motion to dismiss this allegation of the complaint 
is deemed admitted. 

In their Points and Authorities below, appellees conceded 
that an addict was not amenable to deportation (page 2, 
footnote 1). See Ow Tai Jung v. Haff, 89 F. (2d) 329 
(C. C. A. 9, 1937). This is supported by the legislative 
history of 8 U. S. C. 156(a). 

On April 6, 1940 President Roosevelt vetoed a bill to 
deport narcotic addicts. He pointed out that “addiction to 
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narcotics is to be regarded as a lamentable disease rather 
than a crime.” (Congressional Record April 8, 1940, p. 
6249). Thereafter the bill was amended to provide that 
narcotic addicts who were not dealers or peddlers were 
to be exempt from deportation. 8 U. S. C. A. 156a. 

In view of paragraph 11 of the complaint herein, deemed 
admitted for the purposes of a motion to dismiss, it was 
error to grant appellees’ motion. 

Point II 

Possession of Smoking Opium Is Not a Deportable Offense 

The complaint herein alleges that plaintiff’s deportation 
is being directed because of a conviction for possession of 
smoking opium (Paragraphs 5, 7 and 11.) 

Mere Possession of Narcotics Is Not a Ground for 

Deportation 

The warrant of arrest, the deportation order and the 
deportation warrant all allege that plaintiff was convicted of 
possession of smoking opium. This was the charge in 
the administrative hearing and is the basis of the deporta¬ 
tion order under attack herein. Possession of narcotics is 
not a deportable offense and for that reason the complaint 
states a cause of action and the deportation order is 
invalid. 

In Matter of De S. f Department of Justice File No. 
A-7645761 (reported in 17 L. W. 2389) the Board of Immi¬ 
gration Appeals stated on February 18, 1949 that: 

“This Board has held that possession alone is not 
within the terms of the Act of February 18, 1931 as 
amended. ...” 

In Matter of V ., Department of Justice File No. 56073/670, 
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I Administrative Decisions under Immigration and National¬ 
ity Laws 160, the Board of Immigration Appeals exhaus¬ 
tively traced the legislative history of the acts providing 
for the deportation of narcotic violators. It was there 
pointed out that the ‘ 4 possession’’ and “use” of narcotics 
were originally suggested as grounds for deportation and 
later deleted. The Board concluded at page 164: 

. . respondent was a transferee who obtained 

marihuana for his own use. His conviction was based 
solely upon acquisition or possession by transfer. It 
is to be noted that the deportation statute expressly 
covers the seller of narcotic drugs but makes no men¬ 
tion whatsoever of the buyer. . . . it is the opinion 
of the Board of Immigration Appeals that this legisla¬ 
tion was directed at the seller, distributor or transferor 
and not at the transferee of marihuana.” 

In view of the legislative history of the statute, and the 
administrative holdings, it is submitted that the alien is not 
subject to deportation. In any event, it is clear that in view 
of the foregoing, the complaint states a cause of action. 

Point III 

Noncompliance With the Administrative Procedure Act 
Rendered the Hearing Unfair 

Whether deportation hearings must conform to 5 U. S. C. 
1004 and 5 U. S. C. 1010 is presently before the Supreme 
Court in the case of Sung v. McGrath , argued on December 
6, 1949 by counsel herein. If it is necessary to reach this 
issue to decide that the complaint herein was improperly 
dismissed, it is requested that decision be held in abeyance 
until the Sung opinion is rendered by the Supreme Court. 
We believe, however, that the decision below should be 
reversed on the basis of Points I and II supra. 
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Conclusion 

The complaint states a cause of action and the order 
below should be reversed. 

Respectfully submitted, 

Jack Wasserman, 

Irving Jaffe, 

Attorneys for Appellant. 

Marvin Neuman, 

Of Counsel . 
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JOINT APPENDIX 

Amended Complaint —Filed December 30,1948 

The plaintiff, Lee Tack, respectfully alleges: 

1. That this is an action for a declaratory judgment 
under the Declaratory Judgment Act (28 U. S. C. A. 400) 
and for review under the Administrative Procedure Act 
(5 U. S. C. 1001, et seq.). 

2. That the plaintiff is a native and citizen of China who 
last entered the United States at Philadelphia on the 11th 
of November 1923 and has been here ever since. 

3. That the defendant, Tom C. Clark, is Attorney Gen¬ 
eral of the United States and is charged with the statutory 
duty to determine after appropriate hearings whether aliens 
are to be deported from the United States. 

4. That the defendant, Watson B. Miller, is the Com¬ 
missioner of Immigration and Naturalization and is in 
direct charge of the administration of the immigration laws 
under the Attorney General. 

5. That the plaintiff was arrested in deportation proceed¬ 
ings by warrant of arrest issued in January of 1947, and 
charged with being subject to deportation on the ground 
that he violated the Act of February 18, 1931 as amended 
in that he was convicted of a violation of a law relating to 
traffic in narcotics, to-wit: a violation of Title 21 U. S. C., 
Sections 173 and 174 (Possession of smoking opium). 

6. That the aforesaid law exempts narcotic addicts who 
are not dealers or peddlers. 

7. That on or about November, 1947, the defendant Wat¬ 
son B. Miller directed the deportation of the plaintiff to 
China on the ground that he violated the act of February 
18,1931 as amended, in that he was convicted of a violation 
of law relating to traffic in narcotics, to-wit, possession of 
smoking opium. 

8. That thereafter the plaintiff moved the Board of 
Immigration Appeals for a reopening and a reconsideration 
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of all proceedings and in particular for permission to 
introduce evidence to establish that he was a drug addict 
who was not a peddler or dealer and as such was not subject 
to deportation under the Act of February 18, 1931 as 
amended. On May 17,1948 this motion was denied. 

9. That the defendants, through their agents, intend to 
proceed with the order of deportation entered in the case 
of the plaintiff on November 5,1947 and intend to take him 
into custody and deport him to China. 

10. Upon information and belief that the hearing accorded 
the plaintiff was in violation of the Administrative Pro¬ 
cedure Act of June 11, 1946 and the order of deportation 
herein was in violation of the said Administrative Procedure 
Act in that the defendants failed to comply with Sections 
5(a) and 5(c) of the said Act. That the aforesaid non- 
compliance consisted in failure to give the plaintiff the 
notice required by the Administrative Procedure Act and 
failed to separate the functions of the hearing examiner who 
conducted the deportation proceedings in the instant case. 

11. That the plaintiff is not subject to deportation under 
the Act of February 18,1931 as amended in that he is a drug 
addict who is not a dealer or peddler and for the further 
reason that a conviction for possession of smoking opium 
is not a deportable offense. 

12. That the failure of the Board of Immigration Appeals 
acting for the defendant, the Attorney General, to reopen 
the proceedings to consider new and material evidence 
bearing on the drug addiction of the plaintiff and his exemp¬ 
tion from the Act of February 18, 1931 as amended was 
arbitrary, capricious, an abuse of discretion and in viola¬ 
tion of law. 

13. That the Order of Deportation entered against the 
plaintiff was null and void and in violation of law. 

14. That the plaintiff has been denied his constitutional 
right to a fair hearing. 

15. That the acts of the defendants constitute an im¬ 
mediate threat to plaintiff’s liberty and expose him to irrep- 
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arable injury and he is suffering legal wrong and is 
adversely affected and aggrieved thereby in that defendants 
will remove him from the United States as a deportee before 
he has been granted a further opportunity to present evi¬ 
dence as to his exemption from deportation. 

16. That in consequence of said threatened deportation, 
plaintiff is faced with the deprivation of the opportunity to 
remain and reside in the United States and earn a livelihood. 

17. That in the event the plaintiff is deported he would be 
without remedy inasmuch as he would be ineligible for 
return to the United States. 

Wherefore, Plaintiff prays for a judgment 

(a) Declaring that the Order of Deportation entered 
against the plaintiff is in violation of the Administrative 
Procedure Act and null and void and that the refusal of the 
defendants to reopen the deportation proceedings herein is 
arbitrary, capricious and an abuse of discretion and a denial 
of due process of law. 

(b) Ordering and requiring the defendants to reopen the 
deportation proceedings to permit the introduction of such 
further and additional material evidence. 

(c) Staying all further action by the defendants, their 
agents, representatives, employees and attorneys until 
such time as they have afforded the plaintiff an opportunity 
to present such further and additional material evidence. 

Jack Wassekman, 

1406 G Street, N.W., 

Washington, D. C., 
Attorney for Plaintiff . 

Marvin M. Neuman, 

Of Counsel . 


Motion to Dismiss Amended Complaint— Filed March 8, 

1949 

Come now the defendants by their attorney, George Mor¬ 
ris Fay, the United States Attorney, and move to dismiss 
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the amended complaint in the above-entitled cause for the 
reason that it does not state a claim upon which relief may 
be granted. 


Order— Filed May 13, 1949 

The above cause having come on for hearing upon the 
defendants ’ motion to dismiss, the court having heard argu¬ 
ment of counsel for both parties, and having considered the 
points and authorities filed in support thereof and in opposi¬ 
tion thereto, it is this 13th day of May, 1949, hereby 

Ordered, that the defendants’ motion to dismiss be 
granted and it is 

Further Ordered, that the complaint herein be and the 
same hereby is dismissed with prejudice. 

Matthew F. McGuire, 

Judge. 


Notice of Appeal —Filed July 1,1949 

Notice is hereby given that Lee Tack, the plaintiff above 
named, hereby appeals to the Circuit Court of Appeals for 
the District of Columbia from the order entered herein on 
May 13,1949 granting defendants’ motion to dismiss. 


Stipulation —Filed July 12, 1949 

It is hereby stipulated by and between the attorneys for 
the respective parties herein that the record on appeal con¬ 
sist of the following: 

1. Amended Complaint. 

2. Defendants’ Motion to Dismiss Amended Complaint. 

3. Order Dismissing Complaint. 

4. Notice of Appeal. 

5. Stipulation Designating Record. 
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